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right, cannot be sustained. A man may be deprived of a public duty for the 
good of others (and this is the basis of electoral disabilities) or he may be pun- 
ished by such a deprivation. This theory has been recognized in criminal law 
from the earliest times and is the basis of the so-called infamous punishments. 

While the reasoning of the Supreme Court and of Pergola may not appeal 
to the majority of American readers the articles in // Progresso del Diritto Crimi- 
nate should, however, be read by all who are interested in the conflict of criminal 
with civil and public law. J. L. 

Article 40 of the Italian Code.— Hon. Erico Romano di Falco, in II 
Progresso del Diritto Criminate (Sept.-Oct., 1914), attacks Article 40 of the new 
Italian code of criminal procedure on the ground that its provision that no judge 
who has given sentence in a proceeding can participate in the same proceeding in 
its later stages. He claims that the wording of such a provision includes much 
more than it was intended to cover. It prevents a case being sent back to a judge 
by a court of appeals; it prevents a judge from continuir- in a case from begin- 
ning to end, even while the case remains in his court. 

The article, as we have said of so many written by Italian legal philosophers, 
shows on one hand a pettiness of which the Holy Trinity Church case shows 
the proper solution, but, on the other hand, it shows a law-abiding attitude which 
cannot be too strongly recommended. It must come if we are to be a great juri- 
dicial nature. The swing of the pendulum away from the pettifogging lawyer 
has gone too far. J. L. 

Prof. Masucci on the Defense of an Absent Defendant. — Prof. Luigi 
Masucci has an article entitled "La Lipesa dell'impulato nel judizio contumaciale" 
in // Progresso del Diritto Criminate (Sept.-Oct., 1914), in which he upholds the 
new Italian code of criminal procedure* as far as it requires the appointment of 
an attorney for the absent defendant in criminal prosecutions. If the defendant 
in a criminal case, duly served, fails to appear it is the duty of the court to 
appoint a lawyer to defend the absentee. But this does not open the door to a 
defense on the merits and the admission of evidence for the defendant. For, 
while the absence of the defendant not only shows an attitude of disobedience to 
court, justifying a refusal of all consideration towards him, it is equivalent to a 
plea of "Guilty." And, while the interest of society in the proper conduct of 
punishment requires that every accused should be defended in his absence, it does 
not obligate or authorize the state, as his agent, to advance pleas for him. Prof. 
Masucci believes this to be practically right, but his theories of the underlying 
principles are different. He does not believe that proof of innocence should be 
admissible, because this would put a premium on absence, and the absence might 
well, allow the proofs to acquire greater weight than they would have in the 
presence of the accused. Testimony as to physical ability, while not intentionally 
false, might lose all weight when the defendant stood in court. But he does 
believe that documentary evidence of innocence should be admissible because it 
could not be affected by the accused's presence. 

This changes the basis of the rule. It does not seem to be so logical as to 
prohibit judgment by default, on the ground that criminal justice is a public func- 
tion and that the interest of society is against the entry of criminal judgments by 
default. Neither does the distinction between parole and written evidence seem 
legitimate. Either a judgment upon the commonwealth's evidence should be 
allowed, or else the counsel for the defense should be allowed to offer evidence. 
If the present Italian system is followed the judge should cross-examine the 



